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1. 9:00 AM CASE NUMBER:  MSC15-02030 
CASE NAME:  SPRACHER VS. ZAGARIS 
 SPECIAL SET HEARING RE:  COMPLIANCE HEARING+DEPT. 39+ 
*TENTATIVE RULING:* 
 
On request of plaintiff, the matter is continued to September 15, 2022, 9:00 a.m., i.e., after the 
amount of uncashed checks can be determined.  Plaintiff is to file a compliance statement no later 
than September 8, 2022. 
 

 

  
    

2. 9:00 AM CASE NUMBER:  MSC18-02253 
CASE NAME:  DAVIS VS GROCERY DELIVERY/INSPERITY PEO 
 SPECIAL SET HEARING RE:  COMPLIANCE HEARING+DEPT. 39+ 
*TENTATIVE RULING:* 
 
Since the checks will not expire until June 2, 2022, the hearing is continued to June 30, 2022, 9:00 
a.m.  Plaintiff is to file a compliance statement by June 23, 2022.  The administrator will withhold 5% 
of the attorney’s fee pending the final hearing. 
 

 

  
    

3. 9:00 AM CASE NUMBER:  MSC19-00973 
CASE NAME:  MIMRAN VS. HARR 
 HEARING IN RE:  APPLICATION FOR RIGHT TO ATTACH ORDER 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this application to June 16, 2022. 
 

 

  
    

4. 9:00 AM CASE NUMBER:  MSC20-02546 
CASE NAME:  VARGAS VS SIMPLE CASH LOANS, ET AL. 
 *HEARING ON MOTION IN RE:  TO SET ASIDE ENTRY OF DEFAULT 
*TENTATIVE RULING:* 
 
Without opposition, the motion is granted, and the defaults are vacated.  Because the unopposed 
motion establishes that defendants were never properly served, defendants are not required to 
provide a proposed answer, and no date to file a responsive pleading will be set. 
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5. 9:00 AM CASE NUMBER:  MSC21-00119 
CASE NAME:  WALSH VS BP PRODUCTS NORTH AMERICA INC. 
 *HEARING ON MOTION IN RE:  ATTORNEYS FEES, COSTS AND INCENTIVE AWARD TO CLASS 
REPRESENTATIVE 
*TENTATIVE RULING:* 
 
See Line 6. 
 

 

  
    

6. 9:04 AM CASE NUMBER:  MSC21-00119 
CASE NAME:  WALSH VS BP PRODUCTS NORTH AMERICA INC. 
 SPECIAL SET HEARING RE:  FINAL APPROVAL OF CLASS ACTION SETTLEMENT+DEPT. 39+ 
*TENTATIVE RULING:* 
 

Plaintiff seeks final approval of a class-action settlement with BP Products of North America, 

Inc. (“BP”) He separately moves for approval of attorney’s fees, costs, and a representative incentive 

payment.  The motions will be considered together.  The complaint alleges that BP failed to redeem 

gift cards with a value of less than $10 for cash, in violation of the “Gift Card Act,” specifically Civil 

Code section 1749.5(b)(2), and other authorities.  BP sells gift cards redeemable at Arco gas stations 

in parts of California.  It does not, however, own or operate the gas stations, but instead provides 

gasoline to them.  The gift card program is not operated by BP, but by Tesoro Refining & Marketing 

Company LLC. 

A. Terms of the Settlement. 

BP will use its “best efforts to provide written notice to its ARCO-branded dealers and 

operators of stations” in 43 specified northern California counties that “any gift certificate with a cash 

value of less than ten dollars is redeemable in cash for its cash value.”  Written notice would be 

provided “annually for the next two years.”   (The meaning of “best efforts” was specified in an 

addendum to the agreement.)  The individual stations would thereafter be responsible for 

compliance. 

BP will pay $5,000 to plaintiff as in incentive award, $67,000 in attorney’s fees and costs 

(which will revert to BP if not approved by the court), and up to $10,000 in settlement administrator’s 

expenses. No other monetary payments will be made.   

Class notice will be given by posting notice on the settlement administrator’s website and 

class counsel’s website for 60 days.  In addition, within 30 days of preliminary approval, BP will 

provide notices to the relevant ARCO stations for posting at the premises.  The notices will remain 

posted for sixty days.  Putative class members will have a 45-day opportunity to opt-out.  There is no 

mechanism for assuring that the ARCO stations actually post the notices.  The notice itself advises the 

class members that if they have a “card with a value of less than $10, [they] may redeem it for 
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cash[.]” It also advises them that they “may be part of a class action settlement,” and that they may 

opt out.  Notices were posted as provided in the settlement, and no objections or requests for opt-

outs were received. 

The agreement contains a release, which releases all claims that arise out of or relate in any 

way to the specific factual matters alleged in the Complaint in the Action.  

B. Standard of Review. 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”   

California law also provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to 
law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin 
(2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the 
judgment to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  
(California State Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, 
courts have specifically noted that Neary does not always apply, because “[w]here the rights of the 
public are implicated, the additional safeguard of judicial review, though more cumbersome to the 
settlement process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu 
Enterprises of America (2006) 141 Cal.App.4th 48, 63.) 

Ordinarily, a class action plaintiff seeks an attorney’s fee of a percentage of the recovery, and 

the Court requires a lodestar cross-check.  (Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 

503.)  In this instance, Plaintiff seeks a lodestar fee, which must be supported in the ordinary manner.  

Plaintiff seeks $67,000 combined attorney’s fees and litigation costs, as provided in the agreement. 

C. Analysis of the Agreement. 

Counsel attests that the parties “engaged in informal discovery, including the exchange of 

documents[,]” but provides no further description. In supplementing the record, the matter has been 

clarified. 

 The definition of the class is people “who between January 22, 2017 and the date of 

preliminary approval, presented an ARCO Pump Pass gift card with an amount of less than $10 for 

redemption of its cash value at an ARCO-branded station in the Relevant California Counties and that 

request was rejected.”   

Class notice is difficult here, because there is no means for obtaining the addresses of the 

class members.  Thus, it has no direct mail component. 
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For this type of case, the greatest monetary concern would be that of the customer who tried 

to redeem the card, was refused, and as a result disposed of the card.  No relief is provided for that 

circumstance, which would be hard to quantify.  Apparently, BP does not own or operate the stations, 

so it would not have refused redemption.  Tesoro Refining & Marketing LLC operates the gift 

program, and therefore is the one who benefits from disposed cards.  Nor does the record indicate 

whether there is a means to determine the number of cards outstanding and their balance. 

After the initial hearing on the motion for preliminary approval, the Court requested that 

additional information be provided concerning the extent of the information exchange, the nature of 

“best efforts” by BP to notify the stations of the duty to redeem low-balance cards, the extent of low-

balance cards outstanding, who retains funds from disposed cards, and the terms of the class notice. 

The parties then executed an addendum to the agreement, which provides that “best efforts” means 

communication in writing through BP’s normal channel of communications.  It also amended the 

website notice to clarify that there is no separate payment as part of the settlement, and reminded 

customers that cards with a balance of less than $10 may be redeemed for cash.  

The relief to the class, even as modified in accordance with the Court’s requests is seemingly 

minor, but is limited by the practicalities of the situation.  The holders of the cards are not tracked, 

and therefore cannot be notified except through the postings.  They may have disposed of unused 

cards with less than a ten-dollar balance. Arco retailers were notified of their duty to post signs. 

Defendant states that it “ensured that the notice in the [approved form] was posted” as required.  

The notice to the retailers will be given each year for the next two years.  The Court finds that the 

settlement is fair, reasonable, and adequate under all of the circumstances. 

D. Fees, Costs, Plaintiff’s Incentive Payment, and Administrator’s Costs 

Attorney’s fees.  Plaintiff seeks fees of $63,942 (based on his agreement that his fees and 

costs would not exceed $67.000).  He sets forth a lodestar fee amount of $68,227, yielding an implied 

multiplier of less than one (.93).  Hourly rates are either $750 (for Mr. Friedman) or $475 (for his 

associate Mr. Wheeler).  The total number of hours is 130.9.  The amount is reasonable and is 

approved.  

 Plaintiff’s counsel request costs of $3,058.   The costs are reasonable and are approved. 

Plaintiff requests an incentive payment of $5,000.   Criteria for evaluation of such requests 

are discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807.  

Plaintiff, however, has provided no declaration or other justification showing that these criteria have 

been met.  The request is denied. 

 ILYM requests $10,000 for establishing a dedicated website to provide access to information 

about the settlement, and which contains the notices and links to settlement documents.  The 

agreement provides that ILYM will receive “all reasonable costs and expenses, no more than 

$10,000[.]”  ILYM received no requests for exclusion or to opt out.  Nor does it indicate that it 

received any inquiries, or that anyone visited the site.  Nor did the settlement include conducting a 
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mailing.  Without criticizing the work of ILYM, which has been approved by this Court in many cases, 

the justification for the $10,000 fee is not apparent.  The Court requires more documentation from 

ILYM as to the basis for the fee.   

E. Conclusion 

The motions are granted, except for the plaintiff incentive award and the ILYM fee.  Plaintiff 

may wish to request an opportunity to supplement the record on those issues.   
 

 
    

7. 9:00 AM CASE NUMBER:  MSC21-02606 
CASE NAME:  EQUITY TRACK VS. RAMOS 
 SPECIAL SET HEARING RE:  MOTION TO SET ASIDE DEFAULT 
*TENTATIVE RULING:* 
 
Before the Court is a motion to set aside default filed by defendant Johnny Jose Ramos. For the 

reasons set forth, the motion is denied, without prejudice. 

The motion to set aside the default was originally set for hearing on April 28, 2022. The Court 

continued the April 28, 2022 hearing to May 26, 2022 because Ramos did not serve the motion on the 

Plaintiff's counsel. The Court ordered Ramos to serve his motion by May 3, 2022. 

There is no evidence in the Court file that Ramos served his motion pursuant to the Court's April 28, 

2022 order. On May 10, 2022, Plaintiff's counsel filed a declaration stating the motion was not served 

on him, and he has not obtained a copy of the motion despite multiple requests.  

A motion to set aside a default under Code of Civil Procedure section 473(b) must be both filed and 

served to comply with Code of Civil Procedure sections 1005(b) and 473(b). (Arambulo v. Union 

Carbide Corp. (2005) 128 Cal.App.4th 333, 340-342 [motion to set aside default filed but not served 

within six-month deadline is untimely under Code of Civil Procedure section 473(b)].) The motion is 

therefore denied for lack of service, without prejudice to Ramos re-filing and serving the motion in 

compliance with the applicable statutes, rules and procedures.  

Counsel for Plaintiff shall serve written notice of this ruling on Defendant Ramos within 7 days after 

the date of the hearing.  
 

  
    

8.   9:00 AM CASE NUMBER:  N22-0690 
CASE NAME:   CLAIM OF: VANESSA LAKTHANASUK 
  *HEARING ON MINOR'S COMPROMISE   
*TENTATIVE RULING:* 
 
Hearing continued at the request of moving party due to unavailability on this date.  New hearing is 
set for June 30, 2022 at 9 a.m. 
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